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% his article attempts to address the problems that
arise in the distribution of future payable defined”
L. benefit pensions and how the approach to these
assets has evolved over time. The issues reviewed below
are not exhaustive. The authors believe court review will
inevitably provide attorneys with additional guidance
when addressing equitable distribution of these valuable
assets, which are frequently given insufficient thouglit and
attention when drafting marital settlement agreements.

In order to understand the division of retirement .
assets, it is essential to review thce Kikkert decision.!
The Kikkert decision involved equitable distribution of
a vested private pension. The Appellate Division was
“called upon to decide whether a ‘vested’ pension plan
which will provide future monetary benefits to plain:iff
husband is equitably distributable.” The court decided
a pension is an asset acquired during the marriage,
and is subject to equitable distribution. The measure of
distribution of a defined benefit retirement plan is the
‘coverture portion, which is the portion acquired during
the marriage (the date of marriage through the date of
complaint) versus the total years in service.

Prior to Kikkert, there were conflicting decisions
regarding the appropriateness of distributing a future
benefit that may or may not be realized.* It became
clear that the efforts of both spouses during a marriage
contributed toward the acquisition of a deferred benefit,
thus “both justifiably expect 10 share the future enjoy-
ment of the pension benefits., ”

Courts are charged with effectuating an “equitable
distribution of property, both real and personal which
was legally and beneficially acquired” during the
marriage.® The definition of assets acquired during a
marriage is “comprehensive.”
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The “vested” status of the asset was not dispositive:

{Dhe concept of vesting should probably
find no significant place in the developing law
“of equitable distribution...These now customary
usages of the concept of vesting are in no way
relevant to the question of effecting an equitable
distribution.®

The fair analysis was not whether the asset vested
during the marriage, but whether it was acquired by
either party during the marriage °

From a reading of Kikkert, it is clear the “right to
receive monies in the future is unquestionably..an
economic resource subject to equitable distribution based
upon proper computation of its present dollar value '
Future payable benefits earned during coverture “consti-
tute distributable assets to the extent to which the antici-
pated benefits will have been generated by the mutual
effort of the parties.”! As far as a defined benefit pension:
“Fach spouse had the same expectation of future enjoy-

_ment with the knowledge that the pensioner need only

survive to receive it.""?
However, the Kikkert court also opined regarding the
preferred method of distributing a future pension interest:

Long-term and deferred sharing of financial
interests are obviously too susceptible to contin-
ued strife and hostility, circumstances which
our courts traditionally strive to avoid to the
greatest extent possible.)?

I other words, in situations where other assets were
available for distribution, offsetting the known present
value of a deferred distribution asset was preferable,
provided the present value of the asset was ascertainable
with the acknowledgment that “all appropriate consid-
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erations, including the length of time the pensioner
must survive to enjoy its benelits, to be satisfied out
of other assets, leaving all pension benefits to the employ-

ee himsell™*

Equitable distribution of a future payable pension
can occur by any of the following methods: “(1) a present-
value offset distribution; (2) a deferred-distribution; and
(3) a partial deferred-distribution.” The present value of
the pension is determined by valuing it at the assumed
date of retirement and then estabiishing a discount to
determine present value.*® The most common reason [or
this approach occurs when, for example, the non-member
spouse retains other property, such as a marital home, an
IRA or any other asset of value in exchange for a waiver
of the deferred distribution of a pension. If the offset
method is used;, serious thought must be given (o tax
consequences, such as tax-free equity in a home, when
compared to assets held in a simple IRA, for example.
Attorneys contemplating present-value offsets need to be
mindful of the tax consequences of the assets used in the
offset in order to adequately protect their client’s interests.

However, when there are insufficient assets to allow
for the offset of the present value of the'deferred distribu-
rion asset, or “where no present value can be established
and the parties are unable to reach agreement, resort
must be had to a form of deferred distribution based
upon fixed percentages.”"

The Participant’s Disability Challenges the
Kikkert Concepis

The concepts set forth in Kikkert become even more
complicated in situations where a plan participant has
vested in a deferred distribution/defined benefit retire-
ment plan, such as a stale pension plan, but becomes
eligible for disability benefits. It is notable that the
published cases addressing distribution of defined benefit
disability pensions involve the Police and Fire Retirement
System (PFRS), which generally permits the collection
of the retirement benefit at the conclusion of a certain
number of years in service, irrespective of age."® Unlike
PERS, the Public Employee Retirement System (PERS)
provides for collection of regular benefits upon meeting
both years ol service and age requirements. A member
of the PFRS pension (depending on his or her start date
in the plan) is “eligible for ‘special’ retirement on the first
of the month following the establishment of 25 years
of creditable service, regardless of the member's age."'?
Whereas, 2 member of the PERS pension could achieve
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25 years of service but not be eligible to collect benehis
until age 60 or older, depending on the year the employ-
ment commenced.®

Thus, for 2 member of PERS who has 25 years of
service at age 44 but cannot collect the benelit until
age 60 or later, the disability component of the pension
is significantly different than a PFRS member who
becomes disabled afier 24 years of service and does
not have an age requirement for collection. The Appel-
late Division has addressed the division of the PFRS
disability pension, but a comparable analysis regarding a
PERS disability pension has never been undertaken in a
published or unpublished opinion that the authors were
able to locate.
. Generally, a disability retirement allowance:

has two componenis—one that represents a
retirement allowance and is subject to equitable
distribution to the extent attributable to marital
efforts and another that represents compensa-

“tion for disability and belongs to the disabled
spouse alone. *!

There is'no set formula for determining the marital
versus non-marital/disability component of a disability
defined benefit pension:

(T)he statute governing the pension plan
does not set forth a procedure for determining
what portion of a pensioner’s benefit is intended
to compensate exclusively for his disability. This
omission, however, cannot result in uﬁjustly
and improperly subjecting the full amount of
a disability pension to equitable distribution
upon divorce. Confronted with this situation, 2
trial court should explore, with the assistance of
expert analysis, other options, including limit-
ing the amount subject to equitable distribution
to defendant’s countributions to his pension,
which is what he would have received had he
left the police department at the time.?

Limiting distribution to the disabled participant’s
actual contributions may result in an insignificant
amount of equitable distribution compared to the total
monthly disbursement. Limiting disbursement to the
actual contributions of the parties is a seldom-made
argument by attorneys representing the participant
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disabled spouse despite the clear acknowledgment by the
Appellate Division that such an approach was potentially
reasonabie.

The Sternesky court noted that even though the
Appellate Division “encouraged the Board of Trustees of
PFRS to provide information that would permit courts
to identify the components of 2 disability pension.. The
board has not done so."® Because of the board’s fail-
ure to act, the parties to such matiers need “to present
evidence that permits segregation of the component ofa
disability pension that is a retirement asset and part of
the marital estate from the component that is designed to
compensate the disabled spouse and is part of his or her
individual property.”

To £l the void left by the state, the appellate court
created. a formula for when the plan participant is not yet
ready for ordinary retirement:

[Tihe ordinary retirement allowance should
be calculated at fifty percent of the member's
final salary. Fifty percent of final salary is the
amount of an ordinary retirement at the garliest
date. NJ.S.A. 43:16A-5. Final salary is also the
figure used to calculate the accidental disabil-
ity benefit. Use of that percentage and salary,
absent evidence or guidance suggesting other-
wise, will recognize that reasonable expectation
that the non-pensionet spouse has in sharing
in a retirement benefit based on efforts during
the marriage. The injury to the disabled spouse
should neither enhance nor diminish the value
of the investment interest anticipated on the
basis of efforts during the marriage.”®

Once the amount of the ordinary retirement allow-
ance is identified, the next part of the analysis is preserv-
ing the excess allowance beyond what would be allocated
to ordinary retirement as the disability component, which
would not otherwise be subject to equitable distribution.

The Sternesky court was specifically addressing a
PFRS matter where the plan participant could have elect-
ed retirement at 25 years of service, regardless of age. This
approach does not necessarily work in the case of a PERS
system employee who may have 25 years of service, but is
not eligible to retire because he or she has not reached the
required age. Implementation of the concepis established
in Kikkert and expanded by Sternesky may very well result
in an inequitable outcome in certain circumstances. If a
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:participant spouse is eligible to collect a PERS disabil-

ity pension 20 years before the standard retirement age,
that individual is receiving a full 20 years of payment
solely due to disability. it seems perfectly reasonable and
appropriate for the non-participant spouse 1o commence
receiving his or her equitable share of the pension at
the pensioner’s regular age for retirement eligibility.
Conversely, there would likely be no disability component
for a PFRS disability pension if the member spouse was
disabled in the 25% year of service, even though he or she
planned on working an additional 10 years to maintain
their lifestyle or to support young children.

The solutions offered by the appeliate court were
intended to address fact-specific scenarios that required
immediate resolution. The court’s call for other branches
of state government (O create an equitable formula has
fallen on deal ears, potentially to the detriment of liti-
gants on both sides of the issue, especially those address-
ing how to divide a PERS disability pension.

Insurance for Benefits, Pre-retirement Death
Benefits and Survivor Benefits as Security

Another common dilemma is securing pension bene-
fits for a non-participant former spouse when there is no
right to survivor benefits. The concept of pre-retirement
death benefits is often confused with survivor benefits,
even though they are vastly different. With many defined
benefit government pensions, if the participant passes
away before the pension is in pay status thexe is no
survivor benefit provided to the non-participant former
spouse. However, pre-retirement death benefits can
be designated as security for such a situation. Securing
the future pension payment with pre-retirement death
benelits is often overlooked when marital settlement
agreements are drafted.

Another dilemma is how to secure the pension
benelit for the non-participant former spouse once the
pension is in pay status. In some plans, like the New
Jersey State Police (INJSP) pension or the PFRS pension,
the non-participant former spouse is not eligible to
receive benefits beyond the death of the participant. If
there was no possibility the benefits would continue past
the death of the participant spouse, there is no equi-
table distribution to insure. The non-participant former
spouse’s interest is a deferred distribuiion and

amounts to a contingency distribution
dependent upon the survival of the pensioner
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spouse. Accordingly, if the pension does not
provide survivor benefits to an ex-spouse, then
her benefits cease when defendant dies...when he
gets, she gets; when he dies, so does her benefir. %

Where the plan does not provide for survivor benefits
to a spouse or former spouse, there is no legal support
for the trial court's order for the participant spouse to
maintain life insurance to secure the pension benefit lor
the non-participant spouse.*’

This begs the question of whether a non-participant
spouse who is divorced from the participant spouse afier
decades of marriage has any right to expect security
for his or her interest in the pension. Each pension has
different rules regarding survivor benefits. For example,
the NJSP pension affords a 50 percent survivor benefit to
the participant's surviving spouse, but not to a divorced
spouse. If the plan administrator does not permit survi-
vor benefits for a divorced spouse, logically there is noth-
ing to secure.

However, it seems this approach may be too simplis-
tic in long-term marriages. Defined, benefit pension
plans, especially for long-term government employees,
in addition to Socizl Security benefits, are often the
primary source of income for a couple upon retirement.
Decades earlier, couples may consciously have decided
one spouse would accept a job with lower pay but
‘g'ood benefits, while the other spouse’s contribution
was limited to employment that offered no benefits but
otherwise enhanced the marital enterprise. If a couple is
married for a long duration and the non-member spouse
depended on receiving the pension benefits and expected
to receive a 50 percent surviver benefit as a married
surviving spouse, it seems harsh and inequitable to not
only take away the survivor benefit upon divorce but also
the valuable healthcare insurance attached to the member
spouse’s retirement package. The Larrison precedent may
be too harsh in certain factual circumstances.

Although the statute dees not specifically provide
that there should be security for equitable distribution,
including a pension, “[tlhe need for creation, now or in
the future, of a trust fund to secure reasonably foresee-
able medical or educational costs for a spouse...or
children” is a factor the authors believe the courts must
consider.?® It seems equitable in some situations to extend
this concept to ex-spouses who depend not only on the
pension benefits, but on continued healthcare insurance
coverage at no or minimal cost for the remainder of one’s

- New Jersey State Bar Assoclation New Jersey Family Lawyer

life. As a counterbalance, however, it should be noted
the lack of survivor benefits afforded to 2 non~member
former spouse increases the total monthly benefits paid
out, since survivor benefits come at a cost.

Circumstances Where the Coverture Fraction is
Inequitable

An example of when it is inequitable to apply the
coverture fraction to a defined benefit pension would
be when the marital portion consists of a short number
of years early in a member spouse’s career. By way of
example, if a participant in the PFRS plan married
during her third year of service and remained married for
four years from the date of marriage through the date of
complaint, roughly 16 percent of the pension is marital
if the member worked for 25 years. This [actual scenario
renders the non-participant spouse’s coverture inter-
est as eight percent. If the member was a patrol officer
when the parties married and earned $45,000 per year
at the time of separation, but by her 25" year of service
was retiring as the police chief with an annual salary of
$125,000, it seems unfair and inequitable to calculate
the marital coverture {raction based on the ending police
chief’s salary, since the non-member former spouse
conyributed relatively little to the enhancement of the
member spouse’s income.

n Barr v. Barr, the Appellate Division looked to the
specific language of the marital settlement agreement for
direction.®® The parties in Barr were married in 1968 and
divorced in 1987.°° The parties entered into a settlement
agreement that provided:

The Wife will receive 50% of Husband's
pension benefits attributable to his 11 years in
the military service only. Such benehits are to be
distributed when Husband commences receiv-
ing same.!

In Barr, the husband joined the Air Force Reserves
after the divorce and achieved the rank of major upon
retivement, resulting in a significant increase in the value
of his retirement benefits.*? At the time of the parties’ sepa-
ration, the husband had reached the rank of captain.®

The ex-wife in Barr claimed she was entitled to 42
percent of the member spouse’s benefits. The ex-husband
argued the ex~-wile’s “interest must be calculated without
consideration of the increased benefit directly attributable
to his post-dissolution: promotion.”*
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While there are cestainly some unique [eatures to
military pensions, including the fact that there are no
meinber contributions whatsoever, the language of the
party’s agreement was critical to the analysis:

We first review the PSA to discern whether
its terms unambiguously resolve this dispute. As
noted, the terse provisions of the parties’ agree-
ment afforded plaintff a hfty-percent interest in
defendant’s pension benefits “attributable to his
11 years in the military service only™”

The language of the Barr settlement agreement was™

ambiguous and was subject to “two reasonable alterna-
tive interpretations.”® The Appeliate Division focused
on the “modifier ‘only,” which arguably could “mean
only that portion of the asset defined by the time of the
marriage,” which could have been interpreted as years or
active duty, excluding the time in the reserves and the
later promotion from captain to major.*” The Appellate
Division reversed the trial court’s application of a simple
coverture fraction approach and remanded the matter for
“a plenary hearing as necessary, to discern the intent of
the parties when drafting the PSA provision distributing
defendant’s military pension.”®

The holding in Barr was not an aberration. Post-
divorce efforts, to the extent they can be quantified, may
not be subject to equitable distribution:

Thus far, we have considered the “coverture
fraction” as sufficient to carve out the marital
value of the asset and have not required that the
value of the benefits as of the date of retirement
be analyzed to determine, and subtract out, any
-enhancement due to post-divorce work effort.
We do not foreclose that possibility in the event,
on remand, the parties choose to pursue that
issue and establish an appropriate record.®

In Menake, the determination of post-divorce efforts
included the ability to mathematically quantify those
efforts.*® While it may be difficult to reconcile this notion
with Reinbold v. Reinbold,* there are

some extraordinary post-judgment pension
increases that may be proven to be attributable
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to post-dissclution efforts of the employee-
spouse, and not dependent on the prior joint
eflorts of the parties during the marriage. In
such instances, these sums must be excluded
from equitable distribution and the application
of the coverture fraction may be insufficient to
accomplish this purpose.®

The burden is on the employee-spouse seeking exclu-
sion “proving with calculable precision what portion of
the increase in the pensions value is immune from equi-
table distribution.™ In order to prevail, the employee-
spouse in Barr was required to make a “showing that the
promotion was awarded solely through his post-judgment

" work efforts, rather than related to past efforts.™
"* . The key to properly analyzing intent of the parties’

years post-judgment lies in providing detailed factual
background in the settlement agreement itself. Such
detail must exceed mere tank and title. It must include
specific identification of the retirement plan and the
way benefits are calculated, whether or not overtime is a
basis, and }n}hether there is a possibility of a return to an
already vested pension.

The conflicts in the above cases arose because of
ambiguous provisions in marital settlement agreements,
which are subject to different interpretations. In order
to better protect clients and effectuate the intent of the
parties, careful drafting of pension provisions is critical,

When addressing future payable defined benelfit
retirement plans in marital settlement agreements it
is critical to carefully draft the intent of the parties
and contemplate future scenarios. It is not offensive or
contrary to existing precedent to set forth clear limits
for a member early in his or her career, or to ask for
concessions for a non-member spouse after many years
of marriage. The simple coverture fraction and concépts
established in Kikkert have evolved into a more fluid
scheme that requires skilled advocacy in the proper
circumstances, B

Dina Mikulka is a partner at the Paris P. Eliades Law Firm,
LLC, in Sparta. Peter ]. Laemers practices in Newton.
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